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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded.    

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew an unpubl i shed 

deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he Mi l waukee Count y 

Ci r cui t  Cour t ' s  j udgment  of  conv i ct i on agai nst  Randy L.  Mar t i n 

( " Mar t i n" ) . 2  The St at e char ged hi m wi t h one count  of  possessi on 

of  a f i r ear m by a f el on i n v i ol at i on of  Wi sconsi n St at ut es 

                                                 
1 St at e v.  Mar t i n,  No.  2010AP505- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  May 3,  2011) .  

2 The Honor abl e Kevi n E.  Mar t ens pr esi di ng.  
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sect i on 941. 29( 2) , 3 and one count  of  car r y i ng a conceal ed weapon 

i n v i ol at i on of  § 941. 23. 4  At  t r i al ,  a j ur y f ound Mar t i n gui l t y 

on bot h count s.    

¶2 Two i ssues ar e pr esent ed f or  our  consi der at i on:  1)  

whet her  Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966)  r equi r ed t he 

suppr essi on of  Mar t i n' s st at ement s t aken at  t he scene,  and 2)  i f  

i t  di d r equi r e suppr essi on,  whet her  t he er r oneous admi ssi on of  

t hese st at ement s was har ml ess.    

¶3 Because Mar t i n made i ncr i mi nat i ng st at ement s whi l e i n 

pol i ce cust ody and whi l e bei ng subj ect ed t o i nt er r ogat i on by 

pol i ce of f i cer s,  we concl ude t hat  he had a Fi f t h Amendment  r i ght  

t o r ecei ve Mi r anda war ni ngs.   Accor di ngl y,  we hol d t hat  i t  was 

er r or  t o admi t  t he i ncr i mi nat i ng st at ement s at  t r i al .   Fur t her ,  

we hol d t hat  because t he St at e has not  met  i t s bur den of  pr ovi ng 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.   Wi sconsi n 
St at ut es sect i on 941. 29( 2)  pr ovi des,  i n r el evant  par t :  

A per son speci f i ed i n sub.  ( 1)  i s gui l t y of  a Cl ass G 
f el ony i f  he or  she possesses a f i r ear m under  any of  
t he f ol l owi ng ci r cumst ances:  

( a)  The per son possesses a f i r ear m subsequent  t o t he 
convi ct i on f or  t he f el ony or  ot her  cr i me,  as speci f i ed 
i n sub.  ( 1)  ( a)  or  ( b) .  

4 Wi sconsi n St at .  § 941. 23 pr ovi des:  

Any per son except  a peace of f i cer  who goes ar med wi t h 
a conceal ed and danger ous weapon i s gui l t y of  a Cl ass 
A mi sdemeanor .   Not wi t hst andi ng s.  939. 22 ( 22) ,  f or  
pur poses of  t hi s sect i on,  peace of f i cer  does not  
i ncl ude a commi ssi on war den who i s not  a st at e-
cer t i f i ed commi ssi on war den.  
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t hat  i t  i s  " c l ear  beyond a r easonabl e doubt  t hat  a r at i onal  j ur y  

woul d have f ound t he def endant  gui l t y absent  t he er r or , "  St at e 

v.  Har vey,  2002 WI  93,  ¶49,  254 Wi s.  2d 442,  647 N. W. 2d 189 

( quot i ng Neder  v.  Uni t ed St at es,  527 U. S.  1,  18 ( 1999) ) ,  t he 

er r or  was not  har ml ess.   Accor di ngl y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he cause f or  a new t r i al .  

I .  FACTS 

¶4 On November  14,  2008,  Mi l waukee Pol i ce Ser geant  James 

Fi dl er  ( " Fi dl er " ) 5 was t r avel i ng east bound on West  Nor t h Avenue 

i n t he Ci t y of  Mi l waukee,  appr oachi ng a r ed l i ght  at  t he 

i nt er sect i on of  West  Nor t h Avenue and Nor t h 49t h St r eet .     

Whi l e Fi dl er  was i n t he pr ocess of  st oppi ng,  he obser ved a 2004 

Hyundai  Sant a Fe spor t  ut i l i t y  vehi c l e ( t he " SUV" )  wi t h t i nt ed 

r ear  wi ndows di r ect l y i n f r ont  of  hi s squad car ,  as wel l  as 

anot her  vehi c l e ( t he " car " )  i n f r ont  of  t he SUV.   Fi dl er  

obser ved Mar t i n exi t  t he SUV f r om t he dr i ver ' s s i de door ,  wal k 

f or war d t owar d t he car ,  and shout  at  t he dr i ver  of  t he car .   

Fr om hi s vant age poi nt ,  Fi dl er  coul d al so see t he dr i ver  of  t he 

car ,  who was shout i ng back at  Mar t i n t hr ough an open wi ndow of  

                                                 
5 At  t r i al ,  t he St at e cal l ed Fi dl er ,  Mi l waukee Pol i ce 

Of f i cer s Hol l i s  Smi t h and Andr ew Mout r y,  Mi l waukee Pol i ce 
Depar t ment  I dent i f i cat i on Techni c i an Robbi e Ll oyd,  and St at e 
Cr i me Lab For ensi c Sci ent i st  Chi ar a Weunsch.   Mar t i n cal l ed 
Mar i e Kr ent z,  t he co- owner  of  t he vehi c l e Mar t i n was dr i v i ng and 
Mar t i n' s gi r l f r i end,  and Lee Roy Henr y,  t he passenger  i n t he 
vehi c l e.   Mar t i n di d not  t est i f y.  

Fi dl er ,  Smi t h,  Mout r y,  and Henr y t est i f i ed at  a pr e- t r i al  
suppr essi on hear i ng,  and t hei r  t est i mony f r om t hat  hear i ng i s 
consi st ent  wi t h t hat  whi ch t hey pr ovi ded at  t r i al .  



No.  2010AP505- CR   

 

4 
 

t he car .   As Mar t i n moved t owar d t he car ,  t he ot her  dr i ver  

al i ght ed f r om hi s vehi c l e,  pr esumabl y t o conf r ont  Mar t i n.  

¶5 As soon as t he dr i ver  of  t he car  exi t ed hi s vehi c l e,  

he not i ced Fi dl er ,  and chose t o r emai n at  t he door  of  t he car .   

Mar t i n,  however ,  who appar ent l y di d not  see Fi dl er ,  cont i nued t o 

pr oceed t owar d t he car .   As Mar t i n appr oached t he car ,  Fi dl er  

obser ved Mar t i n r et r i eve an obj ect  f r om hi s j acket  pocket  and 

poi nt  i t  at  t he dr i ver  of  t he car ,  and hear d Mar t i n say t o t he 

dr i ver  of  t he car  " I  have somet hi ng,  I ' ve got  somet hi ng f or  

you. "   Fi dl er  coul d not  see t he obj ect  Mar t i n had r et r i eved f r om 

hi s j acket ;  however ,  when Mar t i n pr oduced t hat  i t em f r om hi s 

pocket ,  t he dr i ver  of  t he car  mot i oned t owar d Fi dl er .   As Fi dl er  

appr oached bot h dr i ver s,  Mar t i n pl aced t he i t em back i n hi s 

pocket ,  and began t o r et ur n t o t he SUV.   Fi dl er  i mmedi at el y 

cal l ed Mar t i n t owar d hi m,  and pl aced hi m i n handcuf f s.  

¶6 Af t er  pl aci ng Mar t i n i n handcuf f s, 6 Fi dl er  sear ched 

Mar t i n and f ound an expandabl e bat on i n hi s pocket .   That  bat on 

was appr oxi mat el y s i x i nches i n l engt h when col l apsed,  but  was 

capabl e of  expandi ng t o a l engt h of  over  15 i nches.  

¶7 As Fi dl er  was compl et i ng hi s sear ch of  Mar t i n,  

Of f i cer s Hol l i s  Smi t h ( " Smi t h" )  and Andr ew Mout r y ( " Mout r y" )  

appr oached t he scene,  headi ng west bound on West  Nor t h Avenue i n 

a second mar ked squad car .   They not i ced Fi dl er  engaged wi t h 

                                                 
6 Fi dl er  t est i f i ed at  t r i al  t hat  he i ni t i al l y  ar r est ed 

Mar t i n f or  di sor der l y conduct .  
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Mar t i n,  and st opped t o assi st  Fi dl er . 7  When Smi t h and Mout r y 

appr oached Fi dl er  t o see i f  he needed assi st ance,  he i nst r uct ed 

t hem t o sear ch Mar t i n' s SUV.  

¶8 At  t hat  poi nt ,  Smi t h di scover ed Lee Roy Henr y 

( " Henr y" ) ,  a c l ose chi l dhood f r i end of  Mar t i n' s, 8 seat ed i n t he 

passenger  seat  of  t he SUV.   Af t er  Henr y exi t ed t he vehi c l e, 9 

Smi t h sear ched t he SUV.   Whi l e conduct i ng t hat  sear ch,  Smi t h 

di scover ed a l oaded " Hi gh St andar d"  . 22 cal i ber  r evol ver  ( t he 

" r evol ver " )  conceal ed i n a smal l  pul l - out  t r ay under  t he 

passenger  seat .   Smi t h,  who was not  wear i ng gl oves at  t he t i me 

of  t he sear ch,  r emoved t he ent i r e t r ay f r om t he SUV wi t h t he 

r evol ver  st i l l  i nsi de,  but  di d not  t ouch t he r evol ver .   Smi t h 

descr i bed t he r evol ver  as unusual  f or  t wo r easons:  i t  was l ar ger  

                                                 
7 Ther e i s no evi dence i n t he r ecor d t hat  Fi dl er  ever  

cont act ed Smi t h and Mout r y t o assi st  hi m wi t h Mar t i n.   However ,  
i t  i s  not  unusual  t hat  t hese t wo of f i cer s wer e i n t he ar ea gi ven 
t hat  t he event s i nci dent  t o t hi s case t ook pl ace r oughl y 150 
yar ds f r om t he Mi l waukee Pol i ce Depar t ment  Di st r i ct  No.  3' s 
bui l di ng,  l ocat ed on Nor t h 49t h St r eet .  

8 The r ecor d i ndi cat es t hat  Henr y had mai nt ai ned a c l ose 
r el at i onshi p wi t h Mar t i n f or  many year s;  i n f act ,  t hei r  
r el at i onshi p was so cl ose t hat  Mar t i n r ef er r ed t o Henr y as hi s 
" uncl e, "  even t hough t hey ar e of  no r el at i on.  

9 One of  t he cont est ed poi nt s at  t r i al  was t he amount  of  
t i me t hat  Henr y was i n t he vehi c l e bef or e he was asked by Smi t h 
t o exi t  t he vehi c l e.   Fi dl er  al l uded t o t he f act  t hat  as l i t t l e 
as one or  t wo mi nut es el apsed bet ween t he t i me t he i nci dent  
st ar t ed and when Smi t h and Mout r y ar r i ved on scene.   Smi t h 
st at ed t hat  he sear ched t he SUV " a f ew mi nut es"  af t er  ar r i v i ng 
on t he scene,  but  Mout r y st at ed t hat  Smi t h began t he sear ch of  
t he SUV " [ w] i t hi n 20 mi nut es"  of  ar r i v i ng on t he scene.   Henr y 
st at ed t hat  " [ a] bout  maybe f i ve mi nut es"  el apsed bet ween 
Fi dl er ' s i ni t i al  i nt er act i on wi t h Mar t i n and Smi t h' s r equest  
t hat  Henr y exi t  t he SUV.  
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t han most  . 22 cal i ber s wi t h whi ch he was f ami l i ar ,  and i t  was 

capabl e of  hol di ng ni ne car t r i dges i n i t s cyl i nder . 10 

¶9 The wi t nesses'  ver si ons of  event s begi ns t o di f f er  at  

t he poi nt  wher e t hey r ecount  Smi t h r emovi ng t he t r ay f r om t he 

SUV.   The pol i ce of f i cer s '  ver si on of  t he event s i s as f ol l ows. 11 

¶10 Smi t h t est i f i ed t hat  he car r i ed t he t r ay cont ai ni ng 

t he r evol ver  over  t o Mar t i n and Henr y and showed t hem t he 

r evol ver .   He t hen asked Mar t i n and Henr y,  nei t her  of  whom had 

been pr ovi ded wi t h Mi r anda war ni ngs, 12 who t he owner  of  t he 

r evol ver  was.   Bot h Mar t i n and Henr y deni ed owner shi p of  t he 

r evol ver .   Smi t h t est i f i ed at  t r i al  t hat  he t hen " t ol d Mr .  

Henr y,  who was t he passenger ,  and [ was]  s i t t i ng basi cal l y on t op 

of  t hi s weapon,  t hat  I  was pl aci ng hi m under  ar r est  f or  car r y i ng 

[ a]  conceal ed weapon. "    

¶11 Smi t h t est i f i ed t hat  as he pr epar ed t o pl ace Henr y 

under  ar r est ,  Mar t i n asked Smi t h and Fi dl er  why Henr y was bei ng 

ar r est ed.   Smi t h r epl i ed t hat  he was pl aci ng Henr y under  ar r est  

f or  car r y i ng a conceal ed weapon.   Mar t i n t hen asked t he pol i ce 

of f i cer s whet her  t hey woul d l et  Henr y go i f  he ( Mar t i n)  admi t t ed 

                                                 
10 Mout r y pr ovi ded t est i mony t hat  aut hent i cat ed t he r evol ver  

shown t o t he j ur y at  t r i al .  

11 Fi dl er  pr ovi ded l i mi t ed t est i mony on t hese event s,  none 
of  whi ch cont r over t s Smi t h' s t est i mony.   Because Smi t h was 
di r ect l y engaged wi t h Henr y,  our  r eci t at i on of  t he f act s r oughl y 
t r acks hi s t est i mony.  

12 The par t i es agr ee t hat  Mar t i n and Henr y wer e not  pr ovi ded 
wi t h war ni ngs pur suant  t o Mi r anda v.  Ar i zona,  384 U. S.  436 
( 1966) .  
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t he r evol ver  bel onged t o hi m.   I n r esponse t o t hi s quest i on,  

Smi t h t ol d Mar t i n t hat  he di d not  want  Mar t i n t o say i t  was hi s 

r evol ver  i f  i t  was not ,  but  he shoul d be a " st and- up guy"  and 

admi t  t he r evol ver  was hi s i f  i t  was.   Mar t i n r esponded by 

t el l i ng Smi t h t hat  t he r evol ver  bel onged t o hi m,  and t hat  he 

shoul d l et  Henr y go.    

¶12 Even t hough Mar t i n st at ed t hat  t he r evol ver  bel onged 

t o hi m,  Smi t h asked Mar t i n t o descr i be i t .   Mar t i n r esponded 

t hat  i t  was a bl ack . 22 cal i ber  handgun,  whi ch Smi t h t est i f i ed 

at  t r i al  woul d have been di f f i cul t  t o det er mi ne t hr ough j ust  a 

v i sual  exami nat i on.   Based on Mar t i n' s admi ssi on t hat  t he 

r evol ver  bel onged t o hi m,  t he pol i ce ar r est ed Mar t i n,  and chose 

not  t o ar r est  Henr y.  

¶13 Henr y ' s ver si on of  t he event s was sl i ght l y di f f er ent . 13  

He t est i f i ed t hat  Smi t h di d not  show t he t r ay t o hi m,  and he was 

unsur e i f  Smi t h showed t he t r ay t o Mar t i n.   Smi t h t hen asked 

bot h Mar t i n and Henr y who owned t he r evol ver ,  and bot h deni ed 

owner shi p.   Henr y st at ed t hat  t he of f i cer  t hought  t he r evol ver  

bel onged t o hi m because i t  was under  t he passenger  seat ,  wher e 

Henr y was seat ed.   Henr y t est i f i ed t hat  Smi t h t hen asked Mar t i n 

whet her  he was " gonna [ s i c]  be a st and- up guy and l et  your  uncl e 

go t o j ai l  f or  t hi s gun bei ng i n t he vehi c l e,  or  ar e you gonna 

[ s i c]  man up. "   Mar t i n t hen asked Smi t h what  t ype of  gun i t  was,  

and,  accor di ng t o Henr y,  Smi t h r esponded t hat  Mar t i n " shoul d 

                                                 
13 Mar t i n di d not  t est i f y at  t he t r i al ;  t her ef or e,  t he onl y  

def ense wi t ness at  t r i al  who was pr esent  at  t he scene of  t he 
al l eged cr i me was Henr y.  
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know what  t ype of  gun i t  was"  i f  i t  bel onged t o hi m.   As t o t he 

event s t hat  t ook pl ace af t er  t hi s poi nt ,  Henr y admi t t ed t hat  hi s 

memor y was not  c l ear  as t o t he chr onol ogy,  but  was cer t ai n t hat  

Mar t i n made t wo st at ement s.   Fi r st ,  he t est i f i ed t hat  Mar t i n 

descr i bed t he r evol ver  t o an of f i cer ,  but  t hat  i n hi s 

descr i pt i on Mar t i n di d not  ment i on i t s cal i ber  or  col or .   

Second,  Henr y t est i f i ed t hat  Mar t i n t ol d an of f i cer  t hat  i f  he 

l et  hi s uncl e ( Henr y)  go,  he ( Mar t i n)  woul d say t he r evol ver  was 

hi s.  

I I .  PROCEDURAL HI STORY 

¶14 The St at e char ged Mar t i n wi t h one count  of  possessi on 

of  a f i r ear m by a f el on i n v i ol at i on of  Wi s.  St at .  § 941. 29( 2) ,  

and one count  of  car r y i ng a conceal ed weapon i n v i ol at i on of  

§ 941. 23. 14  At  t he pr el i mi nar y hear i ng,  Mar t i n pl eaded not  

gui l t y t o bot h char ges,  and t he case was set  f or  t r i al  soon 

t her eaf t er .  

¶15 Bef or e t r i al ,  Mar t i n br ought  a suppr essi on mot i on t hat  

sought  t o pr ecl ude t he i nt r oduct i on at  t r i al  of  hi s st at ement s 

t o t he pol i ce. 15  At  t he hear i ng on t hi s mot i on,  t he cour t  hear d 

t est i mony f r om Fi dl er ,  Smi t h,  and Henr y r egar di ng t he event s  

                                                 
14 Thi s char ge r el at es t o t he bat on f ound by Fi dl er  on 

Mar t i n' s per son.   The par t i es have advanced no ar gument s 
r el at i ng t o t hi s char ge.  

15 Mar t i n' s mot i on al so ar gued t hat  t he sear ch of  t he 
vehi c l e was i mpr oper ,  and t hat  t he di scover y of  t he r evol ver  
shoul d have been si mi l ar l y suppr essed.   Mar t i n made t hi s  
ar gument  t o t he cour t  of  appeal s as wel l ,  but  di d not  i ncl ude i t  
i n hi s br i ef s t o t hi s cour t .   Ther ef or e,  we dec l i ne t o addr ess 
t he i ssue.  
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i nci dent  t o t he case.   Mar t i n' s counsel  ar gued t hat  one of  t he 

of f i cer s shoul d have Mi r andi zed Mar t i n bef or e engagi ng i n 

cust odi al  quest i oni ng,  and t her ef or e any st at ement  of  Mar t i n' s 

t hat  f ol l owed t he i mpr oper  quest i oni ng was pr oper l y suppr essed.    

¶16 The ci r cui t  cour t ,  af t er  hear i ng t he t est i mony and 

ar gument ,  deci ded t hat  because 1)  Mar t i n' s r esponse t o t he f i r st  

quest i on was excul pat or y, 16 r at her  t han i ncul pat or y, 17 and 2)  

Mar t i n' s quest i on r egar di ng why t he of f i cer s wer e t aki ng Henr y 

i nt o cust ody was not  i n r esponse t o a quest i on,  t her e was " no 

vi ol at i on of  Mi r anda. "   Accor di ngl y,  t he c i r cui t  cour t  deni ed 

Mar t i n' s mot i on t o suppr ess t he st at ement s.  

¶17 Mar t i n' s t wo- day j ur y t r i al  began on Apr i l  6,  2009. 18  

The St at e and Mar t i n pr esent ed t hei r  t heor i es of  t he case t o t he 

j ur y i n bot h openi ng st at ement s and cl osi ng ar gument s.   Dur i ng 

i t s openi ng st at ement ,  t he St at e made t he f ol l owi ng comment s 

r egar di ng t he f el on i n possessi on char ge:  

[ O] f f i cer s who came t o assi st  Ser geant  Fi dl er [ ]  
sear ched t he vehi c l e of  [ Mar t i n] ,  a vehi c l e whi ch he 
pur chased - -  excuse me - -  a vehi c l e whi ch he co- owned 

                                                 
16 Excul pat or y answer s ar e t hose t hat  do not  i mpl i cat e an 

i ndi v i dual  i n a cr i me.   Bl ack' s Law Di ct i onar y 836 ( 9t h ed.  
2009)  ( st at i ng t hat  " excul pat e"  means " [ t ] o f r ee f r om bl ame or  
accusat i on" ) .  

17 I ncul pat or y answer s ar e t hose t hat  i mpl i cat e an 
i ndi v i dual  i n a cr i me.   Bl ack' s 648 ( st at i ng t hat  " i ncul pat e"  
means " [ t ] o i mpl i cat e ( onesel f  or  anot her )  i n a cr i me or  ot her  
wr ongdoi ng" ) .  

18 Pr i or  t o t r i al ,  t he par t i es st i pul at ed t hat  Mar t i n was a 
convi ct ed f el on.   Ther ef or e,  t he St at e was r equi r ed t o pr ove 
onl y t hat  Mar t i n had knowi ng cont r ol  over  t he r evol ver .  



No.  2010AP505- CR   

 

10 
 

wi t h anot her  i ndi v i dual .   I n t hat  vehi c l e,  you wi l l  
hear ,  a . 22 cal i ber  r evol ver  was f ound under  t he seat  
of  t he vehi c l e.   You wi l l  hear  quest i ons wer e asked 
about  t hat  weapon.   As a mat t er  of  f act ,  t he def endant  
admi t t ed t hat  i t  was hi s gun.   He even descr i bed t he 
weapon when asked t he t ype of  weapon i t  was.  

( emphasi s added) .    

¶18 Mar t i n pr esent ed a t hr ee- f ol d t heor y i n hi s openi ng 

st at ement :  f i r st ,  t hat  because he had pur chased t he SUV onl y a 

f ew mont hs pr i or  t o t he i nci dent ,  he di d not  know t hat  t he 

r evol ver  was i n t he t r ay under  t he seat ;  second,  t hat  he di d not  

adequat el y descr i be t he r evol ver ,  but  i nst ead conf essed t o 

possessi ng t he r evol ver  t o pr ot ect  Henr y;  and t hi r d,  t hat  Henr y 

was i n t he vehi c l e f or  a consi der abl e amount  of  t i me bef or e t he 

pol i ce asked hi m t o exi t  t he vehi c l e,  ar gui ng by i nf er ence t hat  

Henr y pl aced t he r evol ver  i n t he t r ay under  t he seat .  

¶19 I n addi t i on t o t he t est i mony pr ovi ded by t hose pr esent  

at  t he scene,  Mi l waukee Pol i ce Depar t ment  I dent i f i cat i on 

Techni c i an Robbi e Ll oyd ( " Ll oyd" )  t est i f i ed at  t r i al  t hat  he 

t est ed t he r evol ver  and car t r i dges i n t he r evol ver  f or  

f i nger pr i nt s,  but  was unabl e t o r ecover  anyt hi ng of  evi dent i ar y 

val ue.   He al so t est i f i ed t hat  i t  i s  r ar e t o r ecover  

f i nger pr i nt s f r om a f i r ear m or  car t r i dges,  but  t hat  t he r evol ver  

was a bet t er  t han aver age candi dat e t o pr oduce f i nger pr i nt s 

because i t  i s  l ar ge and cont ai ns a s i gni f i cant  number  of  f l at  

sur f aces.   Ll oyd expl ai ned t hat  t he r eason i t  i s  di f f i cul t  t o 

r ecover  f i nger pr i nt s f r om a f i r ear m i s t hat  t hey can be easi l y 

wi ped away by cont act  wi t h t he f i r ear m.   Fi nal l y,  Ll oyd 

t est i f i ed t hat  al t hough he di d not  t est  t he t r ay f or  
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f i nger pr i nt s,  i t  i s  f ar  mor e l i kel y t hat  t he t r ay—speci f i cal l y 

t he smoot h sur f aces on t he i nt er i or  of  t he t r ay—woul d have 

pr oduced f i nger pr i nt s.  

¶20 St at e Cr i me Lab For ensi c Sci ent i st  Chi ar a Weunsch 

( " Weunsch" )  t est i f i ed t hat  she t est ed swabbi ngs t aken f r om t he 

r evol ver  f or  DNA evi dence.   Al t hough she was unabl e t o r ecover  

any DNA evi dence f r om t he swabs,  she,  l i ke Ll oyd,  t est i f i ed t hat  

i t  i s  unusual  t o f i nd DNA evi dence on a f i r ear m.   Weunsch,  l i ke 

Ll oyd,  expl ai ned t hat  t he r eason i t  i s  di f f i cul t  t o r ecover  DNA 

evi dence f r om a f i r ear m i s t hat  i t  can easi l y be wi ped away by 

handl i ng or  conceal i ng of  t he f i r ear m.  

¶21 Mar i e Kr ent z ( " Kr ent z" ) ,  co- owner  of  t he SUV and 

Mar t i n' s gi r l f r i end,  t est i f i ed at  t r i al  t hat  she and Mar t i n had 

pur chased t he used SUV f r om a Russ Dar r ow deal er shi p on 

Sept ember  18,  2008,  s l i ght l y l ess t han t wo mont hs bef or e t he 

event s descr i bed above.   Kr ent z t est i f i ed t hat  al t hough she had 

t est - dr i ven t he SUV bef or e pur chase and had r egul ar l y dr i ven t he 

vehi c l e s i nce t hen,  Mar t i n was t he pr i mar y dr i ver  of  t he 

vehi c l e,  and she had never  not i ced t he t r ay t hat  cont ai ned t he 

r evol ver .   She f ur t her  t est i f i ed t hat  t he r evol ver  di d not  

bel ong t o her .  

¶22 At  c l osi ng,  t he St at e r emi nded t he j ur y  of  t he 

uncont r over t ed f act s r egar di ng Smi t h' s r et r i eval  of  t he r evol ver  

and char act er i zed t he event s t hat  f ol l owed:  

You hear d at  t hat  poi nt  t hat  t he pol i ce had t o make a 
deci s i on what  t o do.   They had t he t wo i ndi v i dual s:  
They had Mr .  Henr y and t hey had t he def endant .   They 
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asked t hese i ndi v i dual s i s t hi s your  gun,  whose gun i s 
t hi s? 

You hear d t hat  bot h of  t hem sai d " not  mi ne"  at  whi ch 
poi nt  i t  was det er mi ned t hat  Mr .  Henr y woul d al so be 
ar r est ed and he was t he passenger  i n t he vehi c l e and 
t he gun was f ound under neat h hi s seat .   At  t hat  poi nt ,  
not  i n r esponse t o a di r ect  quest i on at  t hat  poi nt ,  
but  Mr .  Mar t i n st epped up.   You hear d t he of f i cer  say 
somet hi ng t o t he ef f ect  of  st ep up or  be - -  be t he 
r i ght  per son,  do t he r i ght  t hi ng her e,  i n essence,  at  
whi ch poi nt  t he def endant  sai d,  " That ' s my gun. "  

He di dn' t  j ust  say t hat ;  he descr i bed t he weapon.   He 
descr i bed i t  as bl ack.   Obvi ousl y appar ent  t o t he eye,  
obvi ousl y a bl ack gun.   No quest i on about  t hat .  

He al so descr i bed i t  as a . 22- cal i ber  weapon.   
Remember ,  I  act ual l y asked t he of f i cer  about  t hat ,  i s  
t hi s - -  obvi ousl y a . 22- cal i ber  weapon - -  i f  you j ust  
saw t hi s?  I n f act ,  t he of f i cer  sai d no,  i t  act ual l y 
appear s t o be a bi gger  one;  i t  appear s t o be a . 380 or  
some ot her  t ype of  weapon not  a . 22- cal i ber .  

¶23 The St at e concl uded i t s c l osi ng ar gument  by aski ng t he 

j ur y t o l ook at  " t he c i r cumst ant i al  evi dence i n t hi s case"  as 

wel l  as t he di r ect  evi dence.   Her e,  t he St at e ar gued:  1)  Mar t i n 

was t he co- owner  of  t he vehi c l e,  but  t he r evol ver  di d not  bel ong 

t o Kr ent z,  t he ot her  co- owner ;  2)  al t hough Henr y was i n t he 

vehi c l e,  he t est i f i ed t hat  t he r evol ver  di d not  bel ong t o hi m;  

and 3)  Mar t i n had owned t he vehi c l e f or  near l y t wo mont hs.  

¶24 Al t hough Mar t i n r ei t er at ed hi s t heor y of  t he case i n 

hi s c l osi ng ar gument ,  he added a f ew addi t i onal  ar gument s.   He 

ar gued t hat  hi s t heor y was bol st er ed by t he f act  t hat  no 

f i nger pr i nt s wer e f ound on t he r evol ver ,  and t hat  t he t r ay was 

never  t est ed f or  f i nger pr i nt s.   Addi t i onal l y,  he ar gued t hat  t he 

of f i cer s had not  been consi st ent  i n t hei r  t est i mony about  t he 

i nci dent .  
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¶25 Af t er  c l osi ng ar gument s,  t he j ur y r et i r ed t o 

del i ber at e over  t he case.   Accor di ng t o t he t r i al  t r anscr i pt ,  

" [ w] i t hi n t wo mi nut es af t er  goi ng back,  t he j ur y buzzed and 

passed a not e out . "   The cour t  descr i bed t he not e i n t he 

f ol l owi ng exchange:  

The next  t hi ng wr i t t en on t he not e i s t hi s:  " Coul d we 
get  t he exact  r esponse - -  r esponse f r om uncl e [ s i c]  
when asked how Randy r esponded t o of f i cer ' s quest i on,  
' I s  t hi s your  gun?' "  

And t hen t her e' s wr i t t en j ust  bel ow t hat ,  " Response 
f r om of f i cer  when Randy was asked [ ] ' I s  t hi s your  
gun?' " 19 

¶26 The cour t ,  af t er  consul t i ng counsel  f or  bot h t he St at e 

and Mar t i n,  r esponded t o t he j ur y ' s quest i on by r ei t er at i ng t hat  

t he j ur y woul d not  be pr ovi ded wi t h a t r anscr i pt  of  t he t r i al  

t est i mony. 20  Af t er  appr oxi mat el y 30 mi nut es of  del i ber at i on,  t he 

j ur y r et ur ned a ver di ct  of  gui l t y on bot h count s. 21  The ci r cui t  

cour t  sent enced Mar t i n t o f our  year s i ni t i al  conf i nement  and 

t hr ee year s ext ended super vi s i on f or  t he f el on i n possessi on of  

a f i r ear m count ,  and ni ne mont hs on t he conceal ed weapon count ,  

t o r un concur r ent  wi t h t i me ser ved on t he f i r st  count .  
                                                 

19 The j ur y al so r equest ed,  i n t he same not e,  t hat  cer t ai n 
exhi bi t s f r om t he t r i al  be pr ovi ded.  

20 The j ur y was i nst r uct ed pr i or  t o t he commencement  of  t he 
pr osecut i on' s case i n chi ef .   At  t hat  poi nt ,  t he j ur y was 
pr ovi ded wi t h Wi s JI ——Cr i mi nal  58,  whi ch i nst r uct ed t he j ur y 
t hat  t r anscr i pt s of  t he t r i al  t est i mony woul d not  be avai l abl e 
dur i ng i t s del i ber at i on.   

21 Af t er  t he concl usi on of  t he t r i al  and bef or e sent enci ng,  
Mar t i n moved t he ci r cui t  cour t  t o r econsi der  hi s  ar gument s made 
at  t he suppr essi on hear i ng r egar di ng t he admi ssi bi l i t y  of  t he 
r evol ver .   Thi s quest i on i s not  bef or e t he cour t .  
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¶27 Mar t i n appeal ed,  al l egi ng t hat  t he c i r cui t  cour t  er r ed 

i n det er mi ni ng t hat  hi s st at ement s wer e admi ssi bl e and not  t aken 

i n v i ol at i on of  Mi r anda.   Mar t i n ar gued t hat  hi s " st at ement s 

wer e t he pr oduct  of  a [ cust odi al ]  ' i nt er r ogat i on'  and t hus 

subj ect  t o Mi r anda. "   The cour t  of  appeal s di sagr eed,  and f ound 

t hat  " Smi t h' s comment s t o Mar t i n at  bot h poi nt s dur i ng t hi s 

encount er  wer e not  ' desi gned'  wi t h t he ai m of  el i c i t i ng 

i ncr i mi nat i ng t est i mony, "  St at e v.  Mar t i n,  No.  2010AP505- CR,  

unpubl i shed sl i p op.  ¶19 ( Wi s.  Ct .  App.  May 3,  2011) ,  and 

t her ef or e no Mi r anda vi ol at i on occur r ed.   Mar t i n appeal ed,  and 

we gr ant ed r evi ew.  

I I I .  STANDARD OF REVI EW 

¶28 We appl y a t wo- st ep st andar d of  r evi ew when r evi ewi ng 

a mot i on t o suppr ess.   St at e v.  Eason,  2001 WI  98,  ¶9,  245 

Wi s.  2d 206,  629 N. W. 2d 625.   Fi r st ,  we r evi ew t he ci r cui t  

cour t ' s  f i ndi ngs of  f act ,  and uphol d t hem unl ess t hey ar e 

c l ear l y er r oneous.   St at e v.  Gr i f f i t h,  2000 WI  72,  ¶23,  236 

Wi s.  2d 48,  613 N. W. 2d 72.   Second,  we r evi ew de novo t he 

appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose f act s.   Eason,  

245 Wi s.  2d 206,  ¶9.  

I V.  DI SCUSSI ON 

¶29 We f i r st  consi der  whet her  a Mi r anda vi ol at i on occur r ed 

and concl ude t hat  one di d.   We t hen t ake up t he quest i on of  

whet her  t he er r or  was har ml ess and answer  t hat  i t  was not .   As a 

r esul t ,  we r ever se t he cour t  of  appeal s and r emand f or  a new 

t r i al .     

A.  Ther e Was a Mi r anda Vi ol at i on 



No.  2010AP505- CR   

 

15 
 

¶30 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " [ n] o per son .  .  .  shal l  be compel l ed i n any 

cr i mi nal  case t o be a wi t ness agai nst  hi msel f . " 22  The Fi f t h 

Amendment  has been i ncor por at ed t o appl y t o t he St at es t hr ough 

t he Four t eent h Amendment .   Mal l oy v.  Hogan,  378 U. S.  1,  6 

( 1964) .  

¶31 I n t he semi nal  case of  Mi r anda v.  Ar i zona,  t he Uni t ed 

St at es Supr eme Cour t  deci ded t hat  t he r i ght  pr ot ect ed by t he 

Fi f t h Amendment  r equi r es t hat  t he gover nment  " may not  use 

st at ement s,  whet her  excul pat or y or  i ncul pat or y,  st emmi ng f r om 

cust odi al  i nt er r ogat i on of  t he def endant  unl ess i t  demonst r at es 

t he use of  pr ocedur al  saf eguar ds ef f ect i ve t o secur e t he 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on. "   384 U. S.  at  444.   

Pur suant  t o t hat  r ul e,  a suspect  cannot  be subj ect  t o cust odi al  

i nt er r ogat i on unt i l  he i s " war ned t hat  he has a r i ght  t o r emai n 

                                                 
22 Wi sconsi n af f or ds suspect s t he same r i ght  i n i t s st at e 

const i t ut i on.   Wi s.  Const .  Ar t .  I ,  § 8 ( " No per son .  .  .  may be 
compel l ed i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  
or  her sel f " ) .   Mar t i n does not  c i t e t hi s pr ovi s i on i n hi s br i ef s  
so we r ef er  onl y t o t he Fi f t h Amendment .   Regar dl ess,  we 
gener al l y const r ue t he st at e pr ovi s i on consi st ent l y wi t h t he 
Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he f eder al  
r i ght .   St at e v.  Jenni ngs,  2002 WI  44,  ¶39,  252 Wi s.  2d 228,  647 
N. W. 2d 142 ( " Wher e t he l anguage of  t he pr ovi s i on i n t he st at e 
const i t ut i on i s  v i r t ual l y i dent i cal  t o t hat  of  t he f eder al  
pr ovi s i on or  wher e no di f f er ence i n i nt ent  i s di scer ni bl e,  
Wi sconsi n cour t s have nor mal l y const r ued t he st at e const i t ut i on 
consi st ent  wi t h t he Uni t ed St at es Supr eme Cour t ' s  const r uct i on 
of  t he f eder al  const i t ut i on. " )  ( i nt er nal  quot at i on mar ks,  
c i t at i on,  and el i pses omi t t ed) ;  i d. ,  ¶40 ( " The st at e 
const i t ut i onal  r i ght  agai nst  compul sor y sel f - i ncr i mi nat i on i s 
t ext ual l y al most  i dent i cal  t o i t s f eder al  count er par t . " )  
( f oot not e omi t t ed) .    
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s i l ent ,  t hat  any st at ement  he does make may be used as evi dence 

agai nst  hi m,  and t hat  he has a r i ght  t o t he pr esence of  an 

at t or ney,  ei t her  r et ai ned or  appoi nt ed. "   I d.    

¶32 I t  i s  undi sput ed t hat  Mar t i n was never  advi sed of  hi s 

Mi r anda r i ght s.   What  i s di sput ed i s whet her  he was subj ect  t o 

cust odi al  i nt er r ogat i on at  t he t i me he made t he i ncr i mi nat i ng 

st at ement s,  and t hus whet her  pol i ce wer e compel l ed t o so advi se 

hi m.   We hol d t hat  Mar t i n was subj ect  t o cust odi al  i nt er r ogat i on 

dur i ng hi s exchange wi t h l aw enf or cement ,  and t hat  t he 

Const i t ut i on t her ef or e compel l ed t he of f i cer s t o i ssue t he 

war ni ngs.    

1.  Mar t i n Was i n Cust ody f or  Mi r anda Pur poses 

¶33 The f i r st  quest i on i s whet her  Mar t i n was i n cust ody 

f or  Mi r anda pur poses dur i ng hi s exchange wi t h Smi t h.   Law 

enf or cement  has cust ody over  a suspect  wi t hi n t he meani ng of  

Mi r anda wher e a r easonabl e per son woul d not  f eel  f r ee t o 

t er mi nat e t he i nt er vi ew and l eave t he scene.   Thompson v.  

Keohane,  516 U. S.  99,  112 ( 1995) .    

¶34 We r ecogni ze t hat  t he use of  handcuf f s does not  i n al l  

cases r ender  a suspect  i n cust ody f or  Mi r anda pur poses.   

Reasoni ng f r om t hat  f act ,  t he St at e submi t s t hat  Mar t i n was not  

i n cust ody when he made t he i ncul pat or y st at ement s but  r at her  

subj ect  t o a " t empor ar y r oadsi de det ent i on. "   Whi l e i t  i s  t r ue 

t hat  Mi r anda war ni ngs ar e not  r equi r ed dur i ng cer t ai n t ypes of  

t r af f i c  st ops,  t hi s was not  such a c i r cumst ance.   On t he 

cont r ar y,  Fi dl er  t est i f i ed t hat  when he pl aced handcuf f s on 

Mar t i n he was ar r est i ng hi m f or  di sor der l y conduct .   Because 
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" t he saf eguar ds pr escr i bed by Mi r anda become appl i cabl e as soon 

as t he suspect ' s f r eedom of  act i on i s cur t ai l ed t o a degr ee 

associ at ed wi t h f or mal  ar r est , "  Ber kemer  v.  McCar t y,  468 

U. S.  420,  440 ( 1984)  ( i nt er nal  quot at i on mar ks and ci t at i on 

omi t t ed) ,  and because Mar t i n had been pl aced under  ar r est ,  and 

was i n handcuf f s23 and bei ng quest i oned by t he pol i ce ( but  not  as 

par t  of  an i nvest i gat i ve st op or  f or  of f i cer  saf et y r easons) ,  

hi s f r eedom was so cur t ai l ed.   See,  e. g. ,  St at e v.  El i ,  273 P. 3d 

1196,  1208 ( Hawai ' i  2012)  ( " Def endant  had been pl aced under  

ar r est ,  and t her ef or e was depr i ved of  hi s  f r eedom i n a 

s i gni f i cant  way"  and t hus i n cust ody) ;  St at e v.  Gl ass,  136 

S. W. 3d 496,  508- 09 ( Mo.  2004)  ( en banc)  ( " A cust odi al  

i nt er r ogat i on occur s onl y when t he suspect  i s f or mal l y ar r est ed 

or  i s subj ect  t o ar r est - l i ke r est r ai nt s. " )  ( emphasi s added)  

( c i t at i on omi t t ed) ;  Uni t ed St at es v.  Lemon,  550 F. 2d 467,  471 

( 9t h Ci r .  1977)  ( " Appel l ant  c l ear l y was i n cust ody f r om t he t i me 

he was pl aced under  ar r est  .  .  .  . " )  ( emphasi s added) ;  Uni t ed 

                                                 
23 See Uni t ed St at es v.  Leshuk,  65 F. 3d 1105,  1109- 10 ( 4t h 

Ci r .  1995)  ( " [ D] r awi ng weapons,  handcuf f i ng a suspect ,  pl aci ng a 
suspect  i n a pat r ol  car  f or  quest i oni ng,  or  usi ng or  t hr eat eni ng 
t o use f or ce does not  necessar i l y  el evat e a l awf ul  st op i nt o a 
cust odi al  ar r est  f or  Mi r anda pur poses" )  ( c i t at i ons omi t t ed) .   We 
do not  under st and t he concur r ence' s conf usi on over  " whet her  t he 
[ Leshuk]  cour t  was appl y i ng Four t h Amendment  st andar ds r el at i ng 
t o ar r est  or  Fi f t h Amendment  s t andar ds r el at i ng t o cust ody. "   
Concur r ence,  ¶74 n. 4.   By i t s pl ai n and unambi guous l anguage,  
t he Four t h Ci r cui t  i ndi cat ed t hat  i t  was appl y i ng t he l at t er ,  
gi ven t hat  i t  expl i c i t l y  st at ed t hat  i t  was consi der i ng whet her  
t he suspect  was i n cust ody " f or  Mi r anda pur poses, "  and 
t her ef or e,  by i t s t er ms,  was appl y i ng Fi f t h Amendment  st andar ds.   
Leshuk,  65 F. 3d at  1109- 10 ( emphasi s added) .    
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St at es v.  Car t i er ,  543 F. 3d 442,  448 ( 8t h Ci r .  2008)  ( " I n 

assessi ng whet her  Car t i er  was ' i n cust ody'  f or  Mi r anda pur poses,  

we make a t wo- par t  i nqui r y:  ( 1)  was he f or mal l y pl aced under  

ar r est  or  ( 2)  was hi s f r eedom of  movement  r est r ai ned t o t he 

degr ee associ at ed wi t h a f or mal  ar r est . " )  ( emphasi s added) .  

Consequent l y,  t hi s was not  a " t empor ar y r oadsi de det ent i on"  and 

Mar t i n was i n cust ody f or  pur poses of  Mi r anda.  

¶35 Last l y,  we not e t hat  cour t s of t en appl y a " t ot al i t y of  

t he c i r cumst ances"  t est  t o det er mi ne whet her  a suspect  was i n 

cust ody wi t hi n t he meani ng of  Mi r anda.   See St at e v.  Mosher ,  221 

Wi s.  2d 203,  210- 11,  584 N. W. 2d 553 ( Ct .  App.  1998) ;  St at e v.  

Gr uen,  218 Wi s.  2d 581,  594- 95,  582 N. W. 2d 728 ( Ct .  App.  1998) .   

Under  such a t est ,  cour t s consi der  " such f act or s as:  t he 

def endant ' s f r eedom t o l eave;  t he pur pose,  pl ace,  and l engt h of  

t he i nt er r ogat i on;  and t he degr ee of  r est r ai nt . "   St at e v.  

Mor gan,  2002 WI  App 124,  ¶12,  254 Wi s.  2d 602,  648 N. W. 2d 23.   

However ,  because Mar t i n was pl aced under  ar r est ,  handcuf f ed and 

quest i oned by t he pol i ce ( but  not  as par t  of  an i nvest i gat i ve 

st op or  f or  of f i cer  saf et y r easons) ,  he was i n cust ody wi t hi n 

t he meani ng of  Mi r anda and t her e i s no need t o exami ne t he ot her  

f act or s i n t he t est .   See cases ci t ed supr a ¶34.    

2.  Mar t i n Was I nt er r ogat ed f or  Mi r anda Pur poses 

¶36 We t ur n t o t he quest i on of  whet her  Mar t i n was 

subj ect ed t o i nt er r ogat i on wi t hi n t he meani ng of  Mi r anda.   

I nt er r ogat i on i n t hi s cont ext  occur s when t he pol i ce ask a 

quest i on of  a suspect  t hat  i s  " r easonabl y l i kel y t o el i c i t  an 

i ncr i mi nat i ng r esponse. "   Pennsyl vani a v.  Muni z,  496 U. S.  582,  
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600 ( 1990)  ( di scussi ng " t he f unct i onal  equi val ent  of  

quest i oni ng" ) ;  c f .  Uni t ed St at es v.  Knope,  655 F. 3d 647,  652 

( 7t h Ci r .  2011)  ( " [ T] he t est  f or  whet her  Knope was subj ect  t o 

i nt er r ogat i on [ f or  Mi r anda pur poses]  i s whet her  a r easonabl e 

obj ect i ve obser ver  woul d have bel i eved t hat  t he quest i on c l ai med 

by t he def endant  t o have been unl awf ul  i nt er r ogat i on was i n f act  

r easonabl y l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse. " )  

( i nt er nal  quot at i on mar ks,  br acket s,  el i pses,  and ci t at i ons 

omi t t ed)  ( emphasi s added) ,  cer t .  deni ed,  565 U. S.  __,  132 S.  Ct .  

1060 ( 2012) ;  Uni t ed St at es v.  Hogan,  539 F. 3d 916,  922 ( 8t h Ci r .  

2008)  ( " These quest i ons wer e r easonabl y l i kel y t o el i c i t  an 

i ncr i mi nat i ng r esponse f r om"  t he suspect  and t hus const i t ut ed 

i nt er r ogat i on under  Mi r anda)  ( emphasi s added) .   The exchange at  

i ssue her e began when Smi t h pr esent ed Mar t i n wi t h t he r evol ver  

di scover ed i n t he vehi c l e and asked whet her  i t  bel onged t o hi m.   

Such a quer y i s " r easonabl y l i kel y t o el i c i t  an i ncr i mi nat i ng 

r esponse; "  i ndeed,  i t  i s  a pr ot ot ypi cal  exampl e of  pol i ce 

i nt er r ogat i on.   See,  e. g. ,  Uni t ed St at es v .  Mor al es,  611 

F.  Supp.  242,  244- 46 ( S. D. N. Y.  1985)  ( hol di ng t hat  an of f i cer  

engaged i n cust odi al  i nt er r ogat i on wi t hi n t he meani ng of  Mi r anda 

when he showed a suspect  dr ugs and asked " [ w] hose ar e t hese?" ) ,  

r ev ' d i n par t  on ot her  gr ounds,  788 F. 2d 883 ( 2d Ci r .  1986) ;  

Uni t ed St at es v.  Hood,  551 F.  Supp.  2d 766,  771 ( W. D.  Ar k.  2008)  

( hol di ng t hat  a det ect i ve engaged i n cust odi al  i nt er r ogat i on 

under  Mi r anda when he asked t hr ee suspect s who owned a r i f l e 

f ound dur i ng a pr ot ect i ve sweep of  an apar t ment ) .  
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¶37 The St at e cont ends t hat  t he i ni t i al  quest i on posed by 

Smi t h t o t he t wo suspect s as t o t he r evol ver ' s owner shi p was not  

i nt er r ogat i on,  but  r at her  " gener al  on- t he- scene"  quest i oni ng 

t hat  di d not  need t o be pr eceded by Mi r anda war ni ngs.   We 

di sagr ee.   The " on- t he- scene"  except i on t o Mi r anda' s r equi r ement  

appl i es onl y when t he per son bei ng quest i oned i s not  i n cust ody,  

Br i t t on v.  St at e,  44 Wi s.  2d 109,  113,  170 N. W. 2d 785 ( 1969)  

( deal i ng wi t h an i ndi v i dual  quest i oned by a s i ngl e of f i cer  

t r y i ng t o det er mi ne how t o pr oceed i n t he af t er mat h of  a mur der  

when no suspect s had been i dent i f i ed or  handcuf f ed) ,  or  when l aw 

enf or cement  ur gent l y needs i nf or mat i on t o at t end t o a pot ent i al  

emer gency,  St at e v.  Kr ai mer ,  99 Wi s.  2d 306,  330,  298 N. W. 2d 568 

( 1980)  ( deal i ng wi t h an i ndi v i dual  quest i oned by an of f i cer  

concer ni ng t he wher eabout s of  hi s wi f e wher e t her e was r eason t o 

bel i eve she mi ght  be i n danger ) .   Nei t her  ci r cumst ance was 

pr esent  i n t hi s case.   Mar t i n was i n cust ody,  and t her e i s no 

evi dence t hat  t her e was any emer gency.   On t he cont r ar y,  bot h 

suspect s wer e secur e and t he r evol ver  was i n t he possessi on of  

t he pol i ce.   As a r esul t ,  t he " on- t he- scene"  except i on t o 

Mi r anda has no bear i ng her e and Mar t i n was subj ect ed t o 

cust odi al  i nt er r ogat i on. 24 

                                                 
24 The St at e al so suggest s t hat  Mar t i n was not  subj ect  t o 

i nt er r ogat i on because he was mer el y pr esent ed wi t h evi dence.   
See St at e v.  Hambl y,  2008 WI  10,  ¶¶56- 58,  307 Wi s.  2d 98,  745 
N. W. 2d 48 ( hol di ng t hat  pol i ce ar e ent i t l ed t o show a suspect  
evi dence wi t hout  Mi r andi z i ng hi m i n advance) .   Never t hel ess,  our  
i nqui r y f ocuses not  on t he f act  t hat  Mar t i n was pr esent ed wi t h 
t he r evol ver ,  but  on t he f act  t hat  he was si mul t aneousl y asked 
whet her  i t  was hi s.   Wer e we t o concl ude t hat  of f i cer s can 
i gnor e Mi r anda' s di ct at e so l ong as t hey conf r ont  suspect s wi t h 
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¶38 The cour t  of  appeal s concl uded t hat  Mar t i n was not  

i nt er r ogat ed because " t he par t i cul ar  comment s at  i ssue her e do 

not  i ncl ude Smi t h' s i ni t i al  conf r ont i ng of  Mar t i n and Henr y wi t h 

t he gun and do not  i ncl ude t he f i r st  t i me when Smi t h asked t hem 

who owned t he gun. "   Mar t i n,  No.  2010AP505- CR,  ¶19.   " Rat her , "  

t he cour t  of  appeal s cont i nued,  " at  i ssue ar e Smi t h' s comment s 

af t er  Mar t i n asked t he of f i cer s i f  t hey woul d l et  Henr y go i f  

Mar t i n sai d t he gun was hi s .  .  .  . "   I d.   We r espect f ul l y 

di sagr ee.  

¶39 The cour t  of  appeal s c i t ed no aut hor i t y f or  t he 

pr oposi t i on t hat  an i ncr i mi nat i ng st at ement  of f er ed by a suspect  

who has not  been Mi r andi zed dur i ng t he cour se of  a cust odi al  

i nt er r ogat i on i s admi ssi bl e s i mpl y because t hat  par t i cul ar  

st at ement ,  v i ewed i n compl et e i sol at i on,  appear s " vol unt ar y. "   

Such aut hor i t y does not  exi st  f or  good r eason.   Mi r anda set  

f or t h a pr ophyl act i c r ul e.   See Howes v.  Fi el ds,  565 U. S.  __,  

132 S.  Ct .  1181,  1188 ( 2012)  ( " Mi r anda adopt ed a set  of  

pr ophyl act i c measur es desi gned t o war d of f  t he i nher ent l y 

compel l i ng pr essur es of  cust odi al  i nt er r ogat i on. " )  ( i nt er nal  

quot at i on mar ks and ci t at i ons omi t t ed) .   The pr ophyl act i c power  

of  t he r ul e l oses al most  al l  f or ce i f  a suspect  can si mpl y 

vol unt eer  i ncr i mi nat i ng i nf or mat i on dur i ng t he cour se of  a 

cust odi al  i nt er r ogat i on wi t hout  adver se consequences t o t he 

st at e.   At  t hat  poi nt ,  i t  i s  not  a pr ophyl act i c r ul e at  al l ,  

                                                                                                                                                             
evi dence whi l e doi ng so,  we woul d be st r i ppi ng t he Uni t ed St at es 
Supr eme Cour t ' s  bi ndi ng deci si on of  any r eal  f or ce.   We 
t her ef or e decl i ne t o adopt  t he r ul e pr oposed by t he St at e.  
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because i t  i s  ent i r el y f ocused on t he speci f i c  i ncul pat or y 

st at ement ,  not  on t he f act  t hat  pol i ce of f i cer s ar e r equi r ed t o 

i ssue Mi r anda war ni ngs whenever  t hey ask a quest i on " r easonabl y 

l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse. "   Muni z,  496 U. S.  at  

600.   Consequent l y,  i t  i s  of  no moment  t o our  Mi r anda anal ysi s  

t hat  Mar t i n' s admi ssi on,  v i ewed i n a vacuum,  appear s t o have 

been made vol unt ar i l y .  

¶40 At  or al  ar gument ,  t he St at e pr oposed t hat  Smi t h' s 

second set  of  quest i ons t o Mar t i n——t hose l eadi ng t o t he 

i ncr i mi nat i ng r esponses——wer e i nsul at ed f r om t he Mi r anda er r or  

t hat  i nf ect ed t he f i r st  quest i on by an al l eged gap bet ween t he 

t wo exchanges.   I t  i s  t r ue t hat  t her e ar e s i t uat i ons i n whi ch a 

suspect  i s subj ect ed t o cust odi al  i nt er r ogat i on wi t hout  bei ng 

Mi r andi zed and t hen,  at  a l at er  t i me,  vol unt ar i l y  of f er s 

i ncul pat or y i nf or mat i on f r ee f r om t he t ai nt  of  t he ear l i er  

Mi r anda vi ol at i on.   But  i n such cases t her e must  be a br eak 

bet ween t he t wo exchanges,  evi denced by f act or s l i ke a l apse i n 

t i me,  change i n per sonnel ,  change i n l ocat i on,  or  change i n t he 

cont ent  of  t he quest i ons and answer s.   See,  e. g. ,  Uni t ed St at es 

v.  Pet t i gr ew,  468 F. 3d 626 ( 10t h Ci r .  2006) ;  Uni t ed St at es v.  

Abdul l a,  294 F. 3d 830 ( 7t h Ci r .  2002) ;  Medei r os v.  Shi moda,  889 

F. 2d 819 ( 9t h Ci r .  1989) .   Her e,  none of  t hose f act or s mi l i t at e 

i n f avor  of  f i ndi ng a suf f i c i ent  br eak.   No si gni f i cant  amount  

of  t i me el apsed bet ween Smi t h v i ol at i ng Mi r anda and Mar t i n 

" vol unt eer i ng"  t he i ncul pat or y st at ement s;  i n f act ,  bot h Fi dl er  

and Smi t h t est i f i ed t hat  t he i ncul pat or y st at ement s wer e of f er ed 

dur i ng t he same exchange i n whi ch Smi t h asked t he quest i on i n 
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v i ol at i on of  Mi r anda,  i . e. ,  when he asked Mar t i n whet her  t he 

r evol ver  was hi s.   Fur t her mor e,  t her e was no change i n 

per sonnel ,  no change i n l ocat i on,  and no change i n t he subj ect -

mat t er  of  t he quest i ons and answer s.   I n shor t ,  t her e ar e no 

gr ounds t o say t hat  a br eak of  any k i nd occur r ed bet ween t he 

Mi r anda vi ol at i on and t he i ncul pat or y st at ement s,  l et  al one a 

br eak suf f i c i ent  t o di ssi pat e t he t ai nt  of  t he const i t ut i onal  

wr ong.   Cf .  Peopl e v.  Chappl e,  341 N. E. 2d 243,  245 ( N. Y.  1975)  

( r equi r i ng " a def i ni t e,  pr onounced br eak"  bet ween a quest i on 

asked i n v i ol at i on of  Mi r anda and an i ncul pat or y st at ement  i n 

or der  t o r ender  t he l at t er  admi ssi bl e) . 25 

¶41 Accor di ngl y,  we concl ude t hat  Mar t i n was i n cust ody 

when asked whet her  t he r evol ver  bel onged t o hi m,  and t hat  t he 

quest i on const i t ut ed i nt er r ogat i on.   Ther ef or e,  t he of f i cer s 

wer e r equi r ed t o advi se hi m of  hi s Mi r anda r i ght s pr i or  t o 

                                                 
25 I n suppor t  of  i t s  concl usi on t hat  Mar t i n was not  

subj ect ed t o i nt er r ogat i on,  t he cour t  of  appeal s c i t ed t he 
al l eged f act  t hat  Smi t h asked t he second set  of  quest i ons——t hose 
l eadi ng t o t he i ncr i mi nat i ng r esponses——t o " pr event [ ]  a f al se 
conf essi on"  r at her  t han t o el i c i t  i ncr i mi nat i ng evi dence.   
Mar t i n,  No.  2010AP505- CR,  ¶19.   Because we det er mi ne t hat  onl y 
one exchange t ook pl ace f or  Mi r anda pur poses,  not  t wo,  i t  i s  not  
necessar y f or  us t o consi der  t he separ at e i mpor t ,  i f  any,  of  
Smi t h' s r emar ks l at er  i n t he exchange.   Never t hel ess,  we not e 
t hat  t her e i s  no " f al se conf essi on"  except i on t o Mi r anda' s 
r equi r ement s.   I ndeed,  as t he cour t  of  appeal s r i ght l y 
r ecogni zed,  a Mi r anda anal ysi s " i s not  di r ect ed at  t he 
subj ect i ve i nt ent  of  t he pol i ce of f i cer . "   St at e v.  Cunni ngham,  
144 Wi s.  2d 272,  280,  423 N. W. 2d 862 ( 1988)  ( emphasi s added) .   
Rat her ,  t he i nqui r y consi der s what  pol i ce " shoul d know"  and on 
what  i s " r easonabl y l i kel y t o el i c i t  an i ncr i mi nat i ng r esponse 
f r om t he suspect , "  not  on what  t he of f i cer  i nt ends or  does not  
i nt end.   See Ar i zona v.  Maur o,  481 U. S.  520,  526- 27 ( 1987)  
( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .    
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posi ng t he quest i on,  and t hei r  f ai l ur e t o do so vi ol at ed t he 

Fi f t h Amendment .   I t  f ol l ows as a mat t er  of  cour se t hat  Mar t i n' s  

st at ement s t aken i n v i ol at i on of  Mi r anda wer e i nadmi ssi bl e,  and 

t hat  i t  was er r or  t o admi t  t est i mony r egar di ng t hose st at ement s 

at  t r i al .   Mi r anda,  384 U. S.  at  494.  

B.  Har ml ess Er r or  

¶42 We have concl uded t hat  t he c i r cui t  cour t  er r ed i n 

admi t t i ng Mar t i n' s st at ement s t aken i n v i ol at i on of  Mi r anda,  and 

t hat  Mar t i n' s const i t ut i onal  r i ght s wer e v i ol at ed.   However ,  

t hat  does not  end our  anal ysi s,  f or  we must  now det er mi ne 

whet her  t hat  const i t ut i onal  er r or  war r ant s aut omat i c r ever sal ,  

or  shoul d be subj ect  t o a har ml ess er r or  anal ysi s.  

¶43 The Uni t ed St at es Supr eme Cour t  hel d i n Neder  t hat  

" most  const i t ut i onal  er r or s can be har ml ess. "   527 U. S.  at  8 

( quot i ng Ar i zona v.  Ful mi nant e,  499 U. S.  279,  306 ( 1991) ) .   

However ,  some const i t ut i onal  er r or s ar e " ' st r uct ur al , '  and t hus 

subj ect  t o aut omat i c r ever sal ,  but  onl y i n a ' ver y l i mi t ed c l ass 

of  cases. ' "   I d.  accor d Har vey,  254 Wi s.  2d 442,  ¶37.   These 

st r uct ur al  er r or s ar e " def ect [ s]  af f ect i ng t he f r amewor k wi t hi n 

whi ch t he t r i al  pr oceeds,  r at her  t han si mpl y an er r or  i n t he 

t r i al  pr ocess i t sel f . "   Ful mi nant e,  499 U. S.  at  310;  see Neder  

527 U. S.  at  8.   I n ot her  wor ds,  a st r uct ur al  er r or  i s one t hat  

af f ect s a cr i mi nal  t r i al  i n such a pr of ound manner  t hat  t he 

" t r i al  cannot  r el i abl y ser ve i t s f unct i on as a vehi c l e f or  

det er mi nat i on of  gui l t  or  i nnocence,  and no cr i mi nal  puni shment  

may be r egar ded as f undament al l y f ai r . "   I d.  ( quot i ng Rose v.  

Cl ar k,  478 U. S.  570,  577- 78 ( 1986) ) .  
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¶44 However ,  a const i t ut i onal  er r or  may be har ml ess wher e 

i t  af f ect s not  t he f r amewor k of  t he t r i al ,  but  onl y t he t r i al  

pr oceedi ng i t sel f .   Neder  527 U. S.  at  8.   Put  di f f er ent l y,  

har ml ess er r or s ar e descr i bed as t hose " whi ch occur r ed dur i ng 

t he pr esent at i on of  t he case t o t he j ur y,  and whi ch may 

t her ef or e be quant i t at i vel y assessed i n t he cont ext  of  ot her  

evi dence pr esent ed i n or der  t o det er mi ne whet her  i t s admi ssi on 

was har ml ess beyond a r easonabl e doubt . "   Ful mi nant e,  499 U. S.  

at  307.   The maj or i t y of  const i t ut i onal  er r or s f al l  i nt o t hi s 

cat egor y,  see i d.  at  306- 07,  and we have pr evi ousl y deci ded t hat  

t he k i nd of  er r or  t hat  occur r ed i n t hi s case——t he admi ssi on of  

st at ement s t aken i n v i ol at i on of  Mi r anda——i s one of  t hose 

er r or s.   Scal es v.  St at e,  64 Wi s.  2d 485,  492,  219 N. W. 2d 286 

( 1974) .  

¶45 Thi s cour t  r ecent l y set  f or t h t he par amet er s f or  

har ml ess er r or  anal ysi s i n Har vey,  254 Wi s.  2d 442,  ¶46.   Ther e,  

we hel d t hat  i n or der  f or  an er r or  t o be deemed har ml ess,  t he 

par t y who benef i t ed f r om t he er r or  must  show t hat  " i t  i s  c l ear  

beyond a r easonabl e doubt  t hat  a r at i onal  j ur y woul d have f ound 

t he def endant  gui l t y absent  t he er r or . "   I d. ,  ¶49 ( quot i ng 

Neder ,  527 U. S.  at  18)  ( emphasi s added,  i nt er nal  quot at i on mar ks 

omi t t ed) .   As t he par t y benef i t t ed by t he er r or ,  t he St at e bear s  

t he bur den of  showi ng t he er r or  was har ml ess.   St at e v.  LaCount ,  

2008 WI  59,  ¶85,  310 Wi s.  2d 85,  750 N. W. 2d 780.   Fr amed a 

di f f er ent  way,  an " er r or  i s har ml ess i f  t he benef i c i ar y of  t he 

er r or  pr oves ' beyond a r easonabl e doubt  t hat  t he er r or  

compl ai ned of  di d not  cont r i but e t o t he ver di ct  obt ai ned. ' "   
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St at e v.  Mayo,  2007 WI  78,  ¶47,  301 Wi s.  2d 642,  734 N. W. 2d 115 

( quot i ng St at e v.  Ander son,  2006 WI  77,  ¶114,  291 Wi s.  2d 673,  

717 N. W. 2d 74)  ( i nt er nal  quot at i on mar ks omi t t ed) ;  St at e v.  

St uar t ,  2005 WI  47,  ¶40,  279 Wi s.  2d 659,  695 N. W. 2d 259.   

Ther ef or e,  t hi s  cour t  must  be sat i sf i ed,  beyond a r easonabl e 

doubt ,  not  t hat  t he j ur y coul d have convi ct ed t he def endant  

( i . e. ,  suf f i c i ent  evi dence exi s t ed t o convi ct  t he def endant ) ,  

St at e v.  Weed,  2003 WI  85,  ¶28,  263 Wi s.  2d 434,  666 N. W. 2d 485,  

but  r at her  t hat  t he j ur y woul d have ar r i ved at  t he same ver di ct  

had t he er r or  not  occur r ed.   See Har vey,  254 Wi s.  2d 442,  ¶46 

( quot i ng Neder ,  527 U. S.  at  18) .  

¶46 Sever al  f act or s assi st  t hi s cour t ' s  anal ysi s of  

whet her  an er r or  i s har ml ess:  t he f r equency of  t he er r or ;  t he 

i mpor t ance of  t he er r oneousl y admi t t ed evi dence;  t he pr esence or  

absence of  evi dence cor r obor at i ng or  cont r adi ct i ng t he 

er r oneousl y admi t t ed evi dence;  whet her  t he er r oneousl y admi t t ed 

evi dence dupl i cat es unt ai nt ed evi dence;  t he nat ur e of  t he 

def ense;  t he nat ur e of  t he St at e' s case;  and t he over al l  

st r engt h of  t he St at e' s case.   See Mayo,  301 Wi s.  2d 642,  ¶48;  

accor d St at e v.  Jor gensen,  2008 WI  60,  ¶23,  310 Wi s.  2d 138,  754 

N. W. 2d 77.   Al t hough non- exhaust i ve,  t hese f act or s ai d t he cour t  

i n our  r evi ew of  whet her  t he er r or  compl ai ned of  i n t hi s case——

t he i nt r oduct i on of  Mar t i n' s st at ement s t aken i n v i ol at i on of  

Mi r anda——was har ml ess.   We r evi ew each i n t ur n.  

1.  The Fr equency of  t he Er r or  

¶47 The f i r st  f act or  we eval uat e i s whet her  t he er r or  i n 

t hi s case occur r ed of t en,  or  whet her  i t  occur r ed but  
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i nf r equent l y.   The r ecor d i n t hi s case coul d not  be cl ear er :  t he 

use of  Mar t i n' s i mpr oper l y admi t t ed st at ement s by t he St at e at  

t r i al  was per vasi ve.   Mar t i n' s st at ement s wer e di scussed at  

l engt h i n bot h t he St at e' s openi ng st at ement  and cl osi ng 

ar gument ,  and Fi dl er ,  Smi t h,  and Henr y wer e each quest i oned 

ext ensi vel y r egar di ng Mar t i n' s st at ement s.   I n f act ,  a 

s i gni f i cant  por t i on,  i f  not  a maj or i t y,  of  Smi t h' s t est i mony 

r evol ved ar ound Mar t i n' s un- Mi r andi zed st at ement s.   Henr y ' s 

t est i mony,  l i kewi se,  cent er ed on t hose st at ement s.   Gi ven t hese 

f act s,  as evi dent  out  i n t he r ecor d,  i t  i s  c l ear  t hat  t he er r or  

compl ai ned of  her e was f r equent ,  so f r equent  t hat  i t  became t he 

backbone of  t he St at e' s ar gument .  

2.  The I mpor t ance of  t he Er r oneousl y Admi t t ed Evi dence 

¶48 I t  i s  di f f i cul t  t o det er mi ne what  wei ght ,  and 

t her ef or e what  i mpor t ance,  t he j ur y pl aced on t he er r oneousl y 

admi t t ed evi dence r egar di ng Mar t i n' s st at ement s.   However ,  i t  

appear s t hat  t hat  evi dence was i mpor t ant  f or  t hr ee r easons.    

¶49 Fi r st ,  we can be cer t ai n,  based on t he r ecor d and 

conf i r med by t he pr osecut or ' s st at ement s at  c l osi ng ar gument ,  

t hat  wi t hout  Mar t i n' s st at ement s,  t he St at e' s case was l acki ng 

i n di r ect  evi dence.   To be cl ear ,  i f  we di sr egar d Mar t i n' s 

st at ement s,  t he best  ar gument  t he St at e avai l abl e t o t he St at e 

t o est abl i sh t hat  Mar t i n had knowi ng cont r ol  over  t he r evol ver ,  

as r equi r ed by Wi s.  St at .  § 941. 29( 2) ,  woul d have been ent i r el y 

c i r cumst ant i al :  t hat  t he r evol ver  was i n Mar t i n' s vehi c l e,  and 

t hat  bot h Kr ent z ( t he co- owner )  and Henr y ( t he passenger )  deni ed 

owner shi p.    
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¶50 Second,  t he St at e t hought  t hat  t he i mpr oper l y admi t t ed 

evi dence,  Mar t i n' s st at ement s,  was i mpor t ant  enough t o t he case 

t hat  i t  hi ghl i ght ed t hem i n bot h i t s openi ng st at ement  and 

cl osi ng ar gument .   The St at e coul d have chosen t o i ncl ude 

ar gument s t hat  di d not  r el y upon Mar t i n' s st at ement s;  however ,  

i t  based i t s case on Mar t i n' s admi ssi ons.  

¶51 Fi nal l y,  whi l e t he cour t  cannot  " conduct  a subj ect i ve 

enqui r y i nt o t he j ur or s '  mi nds, "  Yat es v.  Evat t ,  500 U. S.  391,  

404 ( 1991) ,  di sappr oved on ot her  gr ounds by Est el l e v.  McGui r e,  

502 U. S.  62,  72 n. 4 ( 1991) ,  we can be r el at i vel y cer t ai n t hat  

t hi s j ur y di d i n f act  r el y on t he er r oneousl y admi t t ed evi dence.   

Thi s i s so because t he r ecor d r ef l ect s t hat  no mor e t han t wo 

mi nut es af t er  t he j ur y r et i r ed t o del i ber at e on Mar t i n' s case,  

i t  sent  wr i t t en quest i ons t o t he cour t  aski ng f or  t he exact  

l anguage of  bot h Smi t h' s quest i ons of  Mar t i n,  and Mar t i n' s  

r esponses.   I t  i s  saf e t o say t hat  i f  t he j ur y f el t  t hat  

Mar t i n' s st at ement s wer e s i gni f i cant  enough t o r equest  

addi t i onal  c l ar i f i cat i on,  i t  pl aced a hi gh i mpor t ance on t hem.   

See St uar t ,  279 Wi s.  2d 659,  ¶52- 53 ( l i s t i ng a j ur y ' s quest i on 

r egar di ng t est i mony at  t r i al  as one i ndi cat i on t hat  t he j ur y 

r el i ed upon t hat  t est i mony) .  

¶52 Accor di ngl y,  whi l e i t  i s  possi bl e t hat  t he er r oneousl y 

admi t t ed evi dence was not  i mpor t ant  t o t he St at e' s case or  t o 

t he j ur y ' s det er mi nat i on,  t he r ecor d est abl i shes t hat  i t  i s  f ar  

mor e l i kel y t hat  i t  was i mpor t ant  t o bot h,  pl ayi ng heavi l y i nt o 

t he j ur y ' s det er mi nat i on of  Mar t i n' s gui l t .  
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3.  The Pr esence or  Absence of  Evi dence Cor r obor at i ng or  

Cont r adi ct i ng t he Er r oneousl y Admi t t ed Evi dence 

¶53 The r ecor d r ef l ect s t hat  t her e was ver y l i t t l e 

evi dence t o cor r obor at e or  cont r adi ct  Mar t i n' s s t at ement s.   No 

ot her  evi dence i nt r oduced at  t r i al  cor r obor at es Mar t i n' s 

admi ssi on t hat  t he r evol ver  bel onged t o hi m;  t he best  evi dence 

t he St at e coul d pr ovi de was t hat  Kr ent z ( t he co- owner )  and Henr y 

( t he passenger )  deni ed owner shi p of  t he r evol ver .   I n f act ,  no 

wi t ness at  t he t r i al  was abl e t o t est i f y t hat  t he r evol ver  

bel onged t o Mar t i n,  or  even t hat  Mar t i n knew about  t he r evol ver .   

Addi t i onal l y,  t he St at e was unabl e t o pr ovi de DNA or  f i nger pr i nt  

evi dence l i nki ng Mar t i n——or  any ot her  per son——t o t he r evol ver .  

¶54 Whi l e t her e i s l i t t l e t o cor r obor at e Mar t i n' s 

st at ement s,  t her e i s a s i gni f i cant  amount  of  evi dence t hat  

cont r adi ct s hi s c l ai m of  owner shi p of  t he r evol ver .   Smi t h 

t est i f i ed t hat  he i ni t i al l y  began t o ar r est  Henr y,  not  Mar t i n,  

f or  possessi on of  t he r evol ver ,  because he bel i eved t hat  t he 

r evol ver  bel onged t o Henr y.   Smi t h' s t est i mony i ndi cat ed t hat  he 

began t o ar r est  Henr y because he was " s i t t i ng basi cal l y on t op 

of  t hi s weapon. "   Smi t h was di ssuaded f r om ar r est i ng Henr y onl y 

when Mar t i n i nt er r upt ed t he ar r est  t o admi t  owner shi p of  t he 

r evol ver .   The onl y r easonabl e i nf er ence t hat  may be dr awn f r om 

t hi s t est i mony i s t hat  Smi t h i ni t i al l y  bel i eved t hat  Henr y,  not  

Mar t i n,  was r esponsi bl e f or  cont r ol  of  t he f i r ear m.  

¶55 Fur t her ,  t he t est i mony of  Kr ent z,  a co- owner  and 

f r equent  user  of  t he SUV,  and Henr y,  t he passenger  who had 

r i dden i n t he SUV mul t i pl e t i mes,  i ndi cat ed t hat  nei t her  of  t hem 
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had ever  seen t he t r ay bef or e t he event s i nci dent  t o Mar t i n' s 

ar r est .   Addi t i onal l y,  bot h Fi dl er  and Smi t h t est i f i ed t hat  t he 

t r ay,  whi l e v i s i bl e,  was di f f i cul t  t o see.   Ther ef or e,  i t  woul d 

not  be unr easonabl e f or  t he j ur y t o have f ound,  absent  Mar t i n' s 

admi ssi on,  t hat  no one——Kr ent z,  Henr y,  or  Mar t i n——knew of  t he 

r evol ver ' s exi st ence bef or e t he ar r est .  

¶56 Accor di ngl y,  our  r evi ew of  t he r ecor d r eveal s t hat  

t her e i s l i t t l e,  i f  any,  evi dence t hat  cor r obor at es Mar t i n' s 

i nadmi ssi bl e t est i mony,  but  a s i gni f i cant  amount  of  evi dence 

t hat  cont r adi ct s hi s st at ement s.  

4.  Whet her  t he Er r oneousl y Admi t t ed Evi dence Dupl i cat es 

Unt ai nt ed Evi dence 

¶57 The er r oneousl y admi t t ed evi dence does not  dupl i cat e 

unt ai nt ed evi dence.   I n shor t ,  whi l e t her e i s some 

ci r cumst ant i al  evi dence t hat  mi ght  suggest  t hat  t he r evol ver  

bel onged t o Mar t i n,  t he r ecor d r ef l ect s no di r ect  evi dence 

i nt r oduced at  t r i al  t o est abl i sh t hat  Mar t i n owned t he r evol ver ,  

knew t he r evol ver  was i n t he vehi c l e,  or  had ever  even seen t he 

r evol ver .   The r ecor d does not  r ef l ect  whet her  Mar t i n admi t t ed 

t o possessi on of  t he r evol ver  at  any ot her  t i me,  and i n any 

event ,  no such evi dence was pr esent ed t o t he j ur y.   Ther ef or e,  

t he s i l ence of  t he r ecor d makes i t  c l ear  t hat  t he er r oneousl y 

admi t t ed evi dence does not  dupl i cat e unt ai nt ed evi dence.  

5.  The Nat ur e of  t he Def ense 

¶58 Mar t i n' s def ense at  t r i al  was t hat  he and Kr ent z had 

pur chased t he SUV l ess t han t wo mont hs bef or e t he event s 

i nci dent  t o hi s ar r est ,  and t hat  he had never  seen t he t r ay 
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bef or e t hose event s.   Ther ef or e,  Mar t i n ar gued,  t he r evol ver  

must  have been i n t he t r ay when he pur chased t he vehi c l e,  

unbeknownst  t o hi m.  

¶59 The St at e ar gued at  c l osi ng t hat  Mar t i n' s ar gument  di d 

not  make " common sense. "   I t  may or  may not  be di f f i cul t  t o 

bel i eve t hat  an i ndi v i dual  who owns a used SUV f or  t wo mont hs 

woul d be unawar e of  t he pr esence of  cont r aband l ocat ed under  t he 

f r ont  passenger  seat  of  t he vehi c l e.   However ,  absent  Mar t i n' s 

st at ement s,  t he St at e pr esent ed no evi dence t hat  di r ect l y 

cont r adi ct ed Mar t i n' s t heor y,  or  t hat  made hi s t heor y l ess 

l i kel y.   I n shor t ,  most  of  t he admi ssi bl e evi dence i s consi st ent  

wi t h Mar t i n' s t heor y of  t he case.  

6.  The Nat ur e of  t he St at e' s Case 

¶60 The St at e' s case,  as pr esent ed t o t he j ur y,  cent er ed 

on Mar t i n' s st at ement s.   I t  i s  best  summar i zed by t he 

pr osecut or ' s openi ng st at ement s r egar di ng t he f el on i n 

possessi on char ge,  wher e he st at ed:   

[ O] f f i cer s .  .  .  sear ched t he vehi c l e of  [ Mar t i n] ,  
.  .  .  a vehi c l e whi ch he co- owned wi t h anot her  
i ndi v i dual .   I n t hat  vehi c l e,  you wi l l  hear ,  a . 22 
cal i ber  r evol ver  was f ound under  t he seat  of  t he 
vehi c l e.   You wi l l  hear  quest i ons wer e asked about  
t hat  weapon.   As a mat t er  of  f act ,  t he def endant  
admi t t ed t hat  i t  was hi s gun.   He even descr i bed t he 
weapon when asked t he t ype of  weapon i t  was.  

Cl ear l y,  t he St at e' s case was f ocused on Mar t i n' s st at ement s.  

¶61 Not abl y,  t he St at e di d not  pr esent  a const r uct i ve 

possessi on ar gument  t o t he j ur y at  any poi nt .   I nst ead,  t he 

St at e ar gued t hat :  1)  Mar t i n knew t hat  t he r evol ver  was i n t he 
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vehi c l e,  as est abl i shed by hi s st at ement s,  and 2)  t he r evol ver  

bel onged t o Mar t i n,  as est abl i shed by hi s st at ement s,  and as 

ver i f i ed by hi s st at ement s descr i bi ng t he r evol ver .   Ther ef or e,  

Mar t i n' s i nadmi ssi bl e st at ement s compr i sed t he cent r al  component  

of  t he St at e' s case,  and t he onl y pr oof  t hat  Mar t i n had knowi ng 

cont r ol  over  t he r evol ver .  

7.  The Over al l  St r engt h of  t he St at e' s Case 

¶62 The st r engt h of  t he St at e' s case i s i next r i cabl y t i ed 

t o Mar t i n' s st at ement s.   I f  Mar t i n' s st at ement s had been 

pr oper l y admi t t ed,  t he St at e woul d have had a st r ong case t hat  

est abl i shed t hat  Mar t i n had knowi ng cont r ol  over  t he r evol ver ,  

and was t her ef or e gui l t y of  t he f el on i n possess i on of  a f i r ear m 

char ge.  

¶63 However ,  absent  Mar t i n' s st at ement s,  t he st r engt h of  

t he St at e' s case er odes si gni f i cant l y.   Wi t hout  Mar t i n' s  

st at ement s,  t he St at e woul d have had t he unenvi abl e t ask of  

at t empt i ng t o pr ove——wi t h no di r ect  evi dence——t hat  Mar t i n had 

knowi ng cont r ol  of  t he r evol ver .   The St at e coul d pr ovi de no 

ot her  t est i mony est abl i shi ng t hat  t he r evol ver  bel onged t o 

Mar t i n,  or  pr ovi de physi cal  evi dence ( f i nger pr i nt s or  DNA)  

l i nki ng t he r evol ver  t o hi m.   Ther ef or e,  out s i de of  Mar t i n' s 

st at ement s,  t he St at e' s case woul d be based ent i r el y on t he 

ci r cumst ant i al  i nf er ences dr awn f r om Kr ent z and Henr y ' s deni al s  

of  owner shi p of  t he r evol ver .  

¶64 Essent i al l y ,  t he St at e woul d be l ef t  ar gui ng t hat  

because Kr ent z and Henr y bot h st at ed t hat  t he r evol ver  di d not  

bel ong t o t hem,  t he r evol ver  must  have bel onged t o Mar t i n.   Yet ,  
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t he St at e woul d have t o r ebut ——wi t h l i t t l e suppor t i ng evi dence——

t he ar gument  t hat  t he r evol ver  was i n t he SUV when Mar t i n 

pur chased i t ,  and he si mpl y di d not  know i t  was t her e.   

Ther ef or e,  i t  i s  appar ent  t hat  wi t hout  Mar t i n' s st at ement s,  t he 

St at e' s case i s not  st r ong and ent i r el y  r el i ant  on 

c i r cumst ant i al  evi dence.  

¶65 To summar i ze,  al l  of  t he f act or s t hat  ai d i n our  

har ml ess er r or  anal ysi s di r ect  t hat  t he er r or  compl ai ned of  i n 

t hi s case was not  har ml ess.   Fi r st ,  Mar t i n' s st at ement s wer e 

r epeat edl y used t hr oughout  t r i al .   Second,  t he St at e and t he 

j ur y c l ear l y f ound Mar t i n' s st at ement s i mpor t ant ;  so much so 

t hat  t he St at e based i t s ent i r e t heor y of  t he case on t hese 

i nadmi ssi bl e st at ement s,  and t he j ur y sought  c l ar i f i cat i on on 

t hem.   Thi r d,  t her e was l i t t l e evi dence t hat  cor r obor at ed 

Mar t i n' s admi ssi on t hat  t he r evol ver  was hi s,  but  a s i gni f i cant  

amount  of  evi dence cont r adi ct ed hi s st at ement .   Four t h,  t he 

cont ent  of  Mar t i n' s st at ement s——hi s admi ssi on of  gui l t ——di d not  

dupl i cat e ot her wi se admi ssi bl e evi dence.   Fi f t h,  t he nat ur e of  

Mar t i n' s def ense,  whi l e per haps i mpr obabl e,  was at  l east  

pl ausi bl e,  and was consi st ent  wi t h most  of  t he admi ssi bl e 

evi dence.   Si xt h,  t he nat ur e of  t he St at e' s case f ocused 

ent i r el y on Mar t i n' s st at ement s.   Fi nal l y,  t he over al l  st r engt h 

of  t he St at e' s case i s s i gni f i cant l y weaker  absent  Mar t i n' s 

i mpr oper l y admi t t ed st at ement s.  

¶66 The St at e cont ends t hat  t hese concer ns can al l  be 

over come because i t  needed t o pr ove onl y  t hat  Mar t i n 

const r uct i vel y possessed t he f i r ear m——meani ng t hat  he exer ci sed 
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knowi ng cont r ol  over  t he r evol ver ——and t hat  i t  need not  pr ove 

t hat  t he r evol ver  bel onged t o hi m.   The St at e ar gues t hat  i t  i s  

c l ear  t hat  Mar t i n had const r uct i ve possessi on of  t he r evol ver  

because Mar t i n was t he pr i mar y dr i ver  of  t he vehi c l e and bot h 

Kr ent z and Henr y deni ed t hat  t he r evol ver  bel onged t o ei t her  of  

t hem.   Even i f  t he r evol ver  bel onged t o Henr y,  t he St at e 

submi t s,  Mar t i n coul d shar e const r uct i ve possessi on and 

t her ef or e knowi ngl y cont r ol  t he r evol ver .  

¶67 Whi l e we agr ee gener al l y wi t h t he St at e' s ar gument  

t hat  i t  woul d have needed t o pr ove onl y const r uct i ve possessi on,  

i t s ar gument  f ai l s  i n t he cont ext  of  t hi s case.   For  t he St at e 

di d not  ar gue const r uct i ve possessi on at  t r i al ;  i t  chose t o r el y 

on Mar t i n' s i nadmi ssi bl e st at ement s.   Whi l e t he St at e 

undoubt edl y made a t act i cal  deci s i on t o r el y on Mar t i n' s  

st at ement s r at her  t han pur sue a const r uct i ve possessi on 

ar gument ,  our  r evi ew i s l i mi t ed t o whet her  i t  i s  c l ear  " beyond a 

r easonabl e doubt  t hat  t he er r or  compl ai ned of  di d not  cont r i but e 

t o t he ver di ct  obt ai ned. "   Ander son,  291 Wi s.  2d 673,  ¶114;  see 

Har vey,  254 Wi s.  2d 442,  ¶49.   Accor di ngl y,  we must  eval uat e t he 

r ecor d at  t r i al ,  absent  t he t est i mony r egar di ng Mar t i n' s  

i mpr oper l y admi t t ed st at ement s,  t o det er mi ne whet her  i t  i s  c l ear  

beyond a r easonabl e doubt  t hat  t he j ur y woul d have convi ct ed 

Mar t i n.   

¶68 At  t r i al ,  t he St at e at t empt ed t o est abl i sh t hat  Mar t i n 

had act ual  possessi on of  t he r evol ver  by pr ovi ng t hat  he owned 

i t .   The St at e now asks us t o eval uat e an ent i r el y di f f er ent  

ar gument ——a const r uct i ve possessi on ar gument  t hat  i t  di d not  
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make at  t r i al ——t o det er mi ne whet her  t he j ur y coul d have 

convi ct ed Mar t i n.   However ,  a pr oper  har ml ess er r or  anal ysi s 

does not  ext end t o whet her  i t  i s  possi bl e,  had t he St at e of f er ed 

a di f f er ent  ar gument  on t he same f act s,  t hat  t he j ur y woul d have 

convi ct ed t he def endant .   I nst ead,  t he anal ysi s i s cabi ned t o 

whet her  i t  i s  c l ear  beyond a r easonabl e doubt  t hat  t he j ur y,  

based on what  i t  hear d and saw at  t r i al ,  woul d have convi ct ed 

Mar t i n absent  t he er r or .   Thi s i s so because al l  seven f act or s  

t hat  we have eval uat ed t o det er mi ne whet her  an er r or  i s har ml ess 

r el at e t o what  was act ual l y pr esent ed at  t r i al ,  not  what  t he 

par t i es coul d have pr esent ed at  t r i al .   Accor di ngl y,  we cannot  

deci de t hat  har ml ess er r or  di d not  occur  based on an ar gument  

not  pr esent ed t o t he j ur y.  

¶69 I n summar y,  t he r ecor d " under scor e[ s]  t he i mpor t ance 

of  t he admi t t ed evi dence. "   St uar t ,  279 Wi s.  2d 659,  ¶57.   I n 

l i ght  of  t he f or egoi ng,  t her e i s r eason t o doubt  whet her  t he 

j ur y,  hear i ng onl y t he evi dence at  t r i al  absent  t he er r or ,  woul d 

have convi ct ed Mar t i n on t he f el on i n possessi on of  a f i r ear m 

count .   Ther ef or e,  t he St at e has not  met  i t s bur den of  

demonst r at i ng t hat  i t  i s  c l ear  beyond a r easonabl e doubt  t hat  

t he j ur y woul d have convi ct ed on t he f el on i n possessi on char ge 

Mar t i n absent  t he er r or .   Accor di ngl y,  we concl ude t hat  t he 

er r or  i n t hi s case——t he admi ssi on of  Mar t i n' s st at ement s t aken 
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i n v i ol at i on of  Mi r anda——i s not  har ml ess as i t  r el at es t o t he 

f el on i n possessi on char ge. 26 

V.  CONCLUSI ON 

¶70 Because Mar t i n made i ncr i mi nat i ng st at ement s whi l e i n 

pol i ce cust ody and whi l e bei ng subj ect ed t o i nt er r ogat i on by 

pol i ce of f i cer s,  we concl ude t hat  he had a Fi f t h Amendment  r i ght  

t o r ecei ve Mi r anda war ni ngs.   Accor di ngl y,  we hol d t hat  i t  was 

er r or  t o admi t  t he i ncr i mi nat i ng st at ement s at  t r i al .   Fur t her ,  

we hol d t hat  because t he St at e has not  met  i t s bur den of  pr ovi ng 

t hat  i t  i s  " c l ear  beyond a r easonabl e doubt  t hat  a r at i onal  j ur y  

woul d have f ound t he def endant  gui l t y absent  t he er r or , "  Har vey,  

254 Wi s.  2d 442,  ¶49 ( quot i ng Neder ,  527 U. S.  at  18) ,  t he er r or  

was not  har ml ess.   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s and r emand t he cause f or  a new t r i al .  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  a 

new t r i al .  

 

                                                 
26 However ,  t he er r or  was har ml ess wi t h r espect  t o t he 

conceal ed weapons char ge because al l  of  t he evi dence r el at i ng t o 
t hat  char ge r emai ns admi ssi bl e.   Fur t her ,  nei t her  par t y has 
ar gued t he val i di t y of  t hat  convi ct i on.  
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¶71 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  agr ee 

wi t h t he maj or i t y ' s concl usi ons t hat  t her e was a Mi r anda 

vi ol at i on i n t he pr esent  case and t hat  t he er r or  i n f ai l i ng t o 

suppr ess t he def endant ' s st at ement s t aken i n v i ol at i on of  

Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  was not  har ml ess.  

¶72 I  wr i t e separ at el y t o br i ef l y el abor at e on t he 

maj or i t y ' s di scussi on of  " cust ody"  f or  pur poses of  Mi r anda and 

t o make a coupl e of  caut i onar y poi nt s.   See maj or i t y op. ,  ¶¶33-

35. 1 

¶73 Whet her  a suspect  i s " i n cust ody"  f or  pur poses of  

Mi r anda i s a f act - speci f i c  i nqui r y t hat  depends on a var i et y of  

f act or s. 2  The over ar chi ng quest i on,  as t he maj or i t y not es at  

¶33,  i s whet her  " a r easonabl e per son woul d not  f eel  f r ee t o 

t er mi nat e t he i nt er vi ew and l eave t he scene. "  

¶74 Despi t e t he over ar chi ng quest i on,  i t  i s  wel l  

est abl i shed t hat  pol i ce may conduct  br i ef  st ops of  i ndi v i dual s,  

such as t r af f i c  st ops,  dur i ng whi ch a r easonabl e suspect  woul d 

not  f eel  f r ee t o l eave,  but  whi ch do not  r equi r e Mi r anda 

                                                 
1 The maj or i t y ' s hol di ng i n ¶¶33- 35 i s s i mpl y t hat  when an 

of f i cer  ar r est s a suspect ,  t he suspect  i s necessar i l y  " i n 
cust ody"  f or  pur poses of  Mi r anda.  

2 Wayne R.  LaFave,  Cr i mi nal  Pr ocedur e § 6. 6( c)  ( 3d ed.  2000)  
( " [ A]  det er mi nat i on of  whet her  t he s i t uat i on was ' cust odi al '  f or  
Mi r anda pur poses wi l l  of t en r equi r e a car ef ul  exami nat i on of  al l  
t he c i r cumst ances of  t he par t i cul ar  case. " ) .  
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war ni ngs. 3  I f ,  however ,  " ot her  f act or s i ndi cat e t he pr esence of  

a coer ci ve at mospher e, "  t he suspect  i s consi der ed t o be " i n 

cust ody"  f or  pur poses of  Mi r anda. 4   

¶75 Each case must  be deci ded on i t s own uni que f act s.   

Law enf or cement  of f i cer s may dec i de t o use handcuf f s t o pr ot ect  

t hemsel ves and mai nt ai n or der  dur i ng some br i ef  det ent i ons.   I n 

such cases,  cour t s shoul d consi der  t he use of  handcuf f s as a 

f act or  i n det er mi ni ng t he coer ci veness of  t he at mospher e and i n 

                                                 
3 See,  e. g. ,  Ber kemer  v.  McCar t y,  468 U. S.  420 ( 1984) .   See 

al so Wayne R.  LaFave,  Cr i mi nal  Pr ocedur e § 6. 6( c)  ( 3d ed.  2000)  
( " Under  Ber kemer ,  t he quest i on i s not  whet her  a r easonabl e 
per son woul d bel i eve he was not  f r ee t o l eave,  but  r at her  
whet her  such a per son woul d bel i eve he was i n pol i ce cust ody of  
t he degr ee associ at ed wi t h f or mal  ar r est . " ) .   

4 See The Geor get own Law Jour nal ' s Thi r t y- Si xt h Annual  
Revi ew of  Cr i mi nal  Pr ocedur e 173- 74 ( 2007) .  

The maj or i t y at  ¶34 n. 23 pr ovi des t he f ol l owi ng quot e f r om 
a Four t h Ci r cui t  case:   " [ D] r awi ng weapons,  handcuf f i ng a 
suspect ,  pl aci ng a suspect  i n a pat r ol  car  f or  quest i oni ng,  or  
usi ng or  t hr eat eni ng t o use f or ce does not  necessar i l y  el evat e a 
l awf ul  st op i nt o a cust odi al  ar r est  f or  Mi r anda pur poses. "   
Uni t ed St at es.  v.  Leshuk,  65 F. 3d 1105,  1109- 10 ( 4t h Ci r .  1995) .  

Leshuk was not  descr i bi ng a s i ngl e case i n whi ch al l  of  
t hose f act or s wer e pr esent  and yet  t he suspect  was not  " i n 
cust ody"  f or  pur poses of  Mi r anda.   Rat her ,  Leshuk compi l ed t he 
f act  s i t uat i ons and hol di ngs f r om a number  of  pr i or  cases.   I n 
Leshuk i t sel f ,  t he of f i cer s di d not  dr aw t hei r  weapons,  di d not  
handcuf f  t he suspect s,  di d not  pl ace t he suspect  i n a pat r ol  
car ,  and di d not  use or  t hr eat en t o use f or ce.   The Leshuk cour t  
concl uded t hat  t he of f i cer s '  conduct  was " nei t her  coer ci ve nor  
i nt i mi dat i ng. "   Leshuk,  65 F. 3d at  1110.    

Addi t i onal l y,  Leshuk' s r ef er ence t o " cust odi al  ar r est  f or  
Mi r anda pur poses"  makes i t  somewhat  uncl ear  whet her  t he cour t  
was appl y i ng Four t h Amendment  st andar ds r el at i ng t o ar r est  or  
Fi f t h Amendment  st andar ds r el at i ng t o cust ody.   
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det er mi ni ng whet her  t he br i ef  det ent i on shoul d be consi der ed 

" cust ody"  f or  pur poses of  Mi r anda and t he Fi f t h Amendment .   

¶76 Compl i cat i ng mat t er s,  t hese br i ef  det ent i ons may 

i mpl i cat e Four t h Amendment  r equi r ement s r egar di ng ar r est s as 

wel l  as Mi r anda' s Fi f t h Amendment  r ul e.   The Four t h Amendment  

" ar r est "  st andar d and t he Fi f t h Amendment  " i n cust ody"  st andar d 

ar e r el at ed,  but  not  i dent i cal .   Al t hough a suspect  who i s 

ar r est ed i s necessar i l y  " i n cust ody"  f or  pur poses of  Mi r anda,  

t he conver se i s not  al ways t r ue.   I t  i s  possi bl e f or  a suspect  

t o be " i n cust ody"  f or  pur poses of  Mi r anda wi t hout  bei ng 

ar r est ed.   See,  e. g. ,  Uni t ed St at es v.  Mar t i nez,  462 F. 3d 903,  

907,  909 ( 8t h Ci r .  2006)  ( hol di ng,  on t he one hand,  t hat  " t he 

cuf f i ng di d not  conver t  t he Ter r y st op i nt o an ar r est "  and 

hol di ng,  on t he ot her  hand,  t hat  " we f i nd [ t he def endant ]  was i n 

cust ody at  t he t i me he was handcuf f ed" ) .  

¶77 I t  i s  possi bl e t hat  some past  cases have ci t ed Four t h 

Amendment  cases whi l e deci di ng Fi f t h Amendment  i ssues or  c i t ed 

Fi f t h Amendment  cases whi l e deci di ng Four t h Amendment  i ssues. 5  

Goi ng f or war d,  t hi s cour t  shoul d be caut i ous t o avoi d conf l at i ng 

c l osel y r el at ed const i t ut i onal  st andar ds and anal yses.  

¶78 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

                                                 
5 For  exampl e,  Uni t ed St at es v.  Boot h,  669 F. 2d 1231,  1236 

( 9t h Ci r .  1981)  hel d t hat  " [ h] andcuf f i ng a suspect  does not  
necessar i l y  di ct at e a f i ndi ng of  cust ody"  ( emphasi s added) .   
Yet ,  f or  t hat  pr oposi t i on,  Boot h c i t ed Uni t ed St at es v.  Pur r y,  
545 F. 2d 217,  219 ( D. C.  Ci r .  1976) ,  whi ch was a case aski ng 
whet her  a suspect  was ar r est ed wi t hout  pr obabl e cause.   Pur r y 
di d not  c i t e Mi r anda once or  di scuss t he meani ng of  " i n cust ody"  
f or  pur poses of  Mi r anda.  
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¶79 ANN WALSH BRADLEY,  J.    ( concur r i ng) .   I  j oi n t he 

maj or i t y opi ni on wi t h t he except i on of  f oot not e 23.   

Unf or t unat el y,  t hat  f oot not e det r act s f r om what  i s ot her wi se a 

ver y good opi ni on.     
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